IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
TEDROS TESFAY,
Plaintiff,

VS. CIVIL NO. 05-505-GPM

N N N N N N

TOM MAUE, EUGENE McADORY, C/O )
ROBINSON, C/O FLATT, C/ONIEPERT, )
MAJOR MARTIN, LIEUTENANT )
MITCHELL, C/O SCOTT, DOCTOR )
AHMED and JACK MOORE,

N N N

Defendants.

MEMORANDUM AND ORDER

MURPHY, Chief District Judge:

Plaintiff, an inmate in the Menard Correctional Center, brings this action for deprivations
of his constitutional rights pursuant to 42 U.S.C. § 1983. This case is now before the Court for a
preliminary review of the complaint pursuant to 28 U.S.C. § 1915A, which provides:

(a) Screening.— The court shall review, before docketing, if feasible or, in any event,
as soon as practicable after docketing, a complaint in a civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.
(b) Grounds for Dismissal.— On review, the court shall identify cognizable claims
or dismiss the complaint, or any portion of the complaint, if the complaint—

(1) is frivolous, malicious, or fails to state a claim on which relief

may be granted; or

(2) seeks monetary relief from a defendant who is immune from such

relief.

28 U.S.C. § 1915A. An action or claim is frivolous if “it lacks an arguable basis either in law or in

fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989). Upon careful review of the complaint and any
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supporting exhibits, the Court finds it appropriate to exercise its authority under § 1915A; portions
of this action are subject to summary dismissal.

FACTS ALLEGED

In June 2003, Plaintiff was assigned to share a cell with inmate Barrows. Plaintiff quickly
observed that Barrows was mentally unstable, and Barrows reinforced this impression by making
repeated threats to assault Plaintiff. Barrows then assaulted him. Plaintiff complained to Defendants
McAdory, Maue, and Niepert about Barrows on numerous occasions, and further assaults occurred,
but neither one was moved to another cell.

In August, after suffering his fourth attack by Barrows, Plaintiff attempted to get attention
from Flatt and Niepert by sticking his arm through the chuckhole door when they brought lunch.
He was ordered to pull his arm back and, when he failed to comply, Flatt started kicking the
chuckhole door against his arm while Niepert pushed and twisted his arm. Plaintiff later asked
Niepert for medical treatment, but Niepert refused.

Later that day, Plaintiff once again tried to explain the gravity of the situation to Niepert and
Flatt. Niepert showed no concern and told Barrows, “Go ahead and kill him. I don’t care.” Barrows
the assaulted Plaintiff, tied him up, and shoved a sock in his mouth. Shortly before the afternoon
count, Barrows hung a sheet over the cell windows so officers would not see Plaintiff bound and
beaten.

Robinson and Martin finally convinced Barrows to remove the sheet; Barrows was then
handcuffed and moved out of the cell. Plaintiff asked Robinson to take him to the health care unit,
but Robinson refused. Several hours later, Plaintiff was taken to Internal Affairs to discuss the

incident, and he advised the officer that he had not yet received any medical treatment for his
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injuries.

Subsequent to the final incident with Barrows, Plaintiff received a disciplinary ticket for
failing to obey the order to remove the sheet from the cell windows. He was found guilty and
punished with three months in segregation. That ticket was later expunged, but Plaintiff still spent
three months in segregation.

Over time, Plaintiff received some medical attention for the injuries he sustained from
Barrows. He alleges, however, that the medical treatment he received was insufficient, and that
Defendant Ahmed refused to see him. When Plaintiff asked Defendant Moore for medical
treatment, Moore also refused, in no uncertain terms.

CLAIMS PRESENTED

Plaintiff attempted to divide his complaint into three separate claims, however, the Court
finds Plaintiff’s organization to be inefficient and confusing. Therefore, to facilitate the orderly
management of future proceedings in this case, and in accordance with the objectives of Federal
Rules of Civil Procedure 8(f) and 10(b), the Court finds it appropriate to break the claims in
Plaintiff’s pro se complaint and other pleadings into numbered counts, as shown below. The parties
and the Court will use these designations in all future pleadings and orders, unless otherwise directed
by a judicial officer of this Court.

COUNT 1: Personal Safety

The primary claim in this action is against Defendants McAdory, Maue, and Niepert for
housing Plaintiff with Barrows. Plaintiff also suggests that Niepert had a retaliatory motive for his
actions, as he had previously been reprimanded based upon a grievance filed by Plaintiff.

In Farmer v. Brennan, 511 U.S. 825 (1994), the Supreme Court held that “prison officials
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have a duty ... to protect prisoners from violence at the hands of other prisoners.” Id. at 833 (internal
citations omitted); see also Luttrell v. Nickel, 129 F.3d 933, 935 (7" Cir. 1997). However, not every
harm caused by another inmate translates into constitutional liability for the corrections officers
responsible for the prisoner’s safety. Farmer, 511 U.S. at 834. In order for a plaintiff to succeed
on a claim for failure to protect, he must show that he is incarcerated under conditions posing a
substantial risk of serious harm, and that the defendants acted with “deliberate indifference” to that
danger. Id.; Reed v. McBride, 178 F.3d 849, 852 (7" Cir. 1999). A plaintiff also must prove that
prison officials were aware of a specific, impending, and substantial threat to his safety, often by
showing that he complained to prison officials about a specific threat to his safety. Pope v. Shafer,
86 F.3d 90, 92 (7" Cir. 1996). In other words, Defendants had to know that there was a substantial
risk that those who attacked Plaintiff would do so, yet failed to take any action. Sanville v.
McCaughtry, 266 F.3d 724, 733-34 (7" Cir. 2001).

Based on the allegations in the complaint, the Court is unable to dismiss this Eighth
Amendment claim at this time.

COUNT 2: Excessive Force

This claim is against Flatt and Niepert for their assault on Plaintiff’s arm when he attempted
to advise them of the problems with Barrow.

The intentional use of excessive force by prison guards against an inmate without
penological justification constitutes cruel and unusual punishment in violation of the Eighth
Amendment and is actionable under Section 1983. Hudson v. McMillian, 503 U.S. 1, 6-7 (1992);
DeWalt v. Carter, 224 F.3d 607, 619 (7" Cir. 2000). “[W]henever prison officials stand accused of

using excessive physical force in violation of the Cruel and Unusual Punishments Clause, the core
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judicial inquiry is . . . whether force was applied in a good-faith effort to maintain or restore
discipline, or maliciously and sadistically to cause harm.” Hudson, 503 U.S. at 6-7. An inmate
seeking damages for the use of excessive force need not establish serious bodily injury to make a
claim, but not “every malevolent touch by a prison guard gives rise to a federal cause of action. . . .
[the] prohibition of ‘cruel and unusual’ punishment necessarily excludes from constitutional
recognition de minimis uses of physical force, provided that the use of force is not of a sort
‘repugnant to the conscience of mankind.”” 1d. at 9-10; see also Outlaw v. Newkirk, 259 F.3d 833,
837-38 (7" Cir. 2001).

Based on the allegations in the complaint, the Court is unable to dismiss this Eighth
Amendment claim at this time.
COUNT 3: Medical Care

Two sub-claims are involved here. The first claim, against Niepert and Robinson, is for their
refusal to take Plaintiff to the medical unit for treatment of his injuries. The second claim, against
Ahmed and Moore, is for their refusals to provide him with medical treatment.

A deliberate indifference claim requires both an objectively serious risk of harm and
asubjectively culpable state of mind. Farmerv. Brennan, 511 U.S. 825, 834 (1994);
Greeno v. Daley, 414 F.3d 645, 653 (7™ Cir. 2005). A deliberate indifference claim
premised upon inadequate medical treatment requires, to satisfy the objective
element, a medical condition “that has been diagnosed by a physician as mandating
treatment or one that is so obvious that even a lay person would perceive the need
for a doctor’s attention.” Greeno, 414 F.3d at 653. The subjective component of a
deliberate indifference claim requires that the prison official knew of “a substantial
risk of harm to the inmate and disregarded the risk.” 1d.; Farmer, 511 U.S. at 834.
Mere medical malpractice or a disagreement with a doctor’s medical judgment is not
deliberate indifference. Estelle v. Gamble, 429 U.S. 97, 107 (1976); Greeno, 414
F.3d at 653; Estate of Cole by Pardue v. Fromm, 94 F.3d 254, 261 (7" Cir. 1996).
Still, a plaintiff’s receipt of some medical care does not automatically defeat a claim
of deliberate indifference if a fact finder could infer the treatment was “so blatantly
inappropriate as to evidence intentional mistreatment likely to seriously aggravate”
a medical condition. Snipes v. DeTella, 95 F.3d 586, 592 (7" Cir. 1996) (citation
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omitted).

Edwards v. Snyder, 478 F.3d 827, 830-31 (7" Cir. 2007).

Based on the allegations in the complaint, the Court is unable to dismiss this Eighth
Amendment claim at this time.

COUNT 4: Due Process

This claim is against Mitchell and Scott, who found him guilty of rather dubious charges,
leading to three months in segregation.

When a plaintiff brings an action under § 1983 for procedural due process violations, he must
show that the state deprived him of a constitutionally protected interest in “life, liberty, or property”
without due process of law. Zinermon v. Burch, 494 U.S. 113, 125 (1990). An inmate has a due
process liberty interest in being in the general prison population only if the conditions of his or her
confinement impose “atypical and significant hardship...in relation to the ordinary incidents of
prison life.” Sandin v. Conner, 515 U.S. 472, 484 (1995). The Seventh Circuit Court of Appeals
has adopted an extremely stringent interpretation of Sandin. In this Circuit, a prisoner in
disciplinary segregation at a state prison has a liberty interest in remaining in the general prison
population only if the conditions under which he or she is confined are substantially more restrictive
than administrative segregation at the most secure prison in that state. Wagner v. Hanks, 128 F.3d
1173, 1175 (7" Cir. 1997). If the inmate is housed at the most restrictive prison in the state, he or
she must show that disciplinary segregation there is substantially more restrictive than administrative
segregation at that prison. Id. Inthe view of the Seventh Circuit Court of Appeals, after Sandin “the
right to litigate disciplinary confinements has become vanishingly small.” I1d. Indeed, “when the

entire sanction is confinement in disciplinary segregation for a period that does not exceed the
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remaining term of the prisoner’s incarceration, it is difficult to see how after Sandin it can be made
the basis of a suit complaining about a deprivation of liberty.” 1d.

In the case currently before the Court, Plaintiff was sent to disciplinary segregation for three
months. Nothing in the complaint or exhibits suggests that the conditions that he had to endure
while in disciplinary segregation were substantially more restrictive than administrative segregation
in the most secure prison in the State of Illinois. Therefore, Plaintiff’s due process claim is without
merit, and this claim is dismissed from this action with prejudice.

DISPOSITION

IT ISHEREBY ORDERED that Plaintiff’s due process claim is DISMISSED from this
action with prejudice.

ITISFURTHER ORDERED that Defendants MITCHELL and SCOTT are DISMISSED
from this action with prejudice, as no claims remain pending against them.

The Clerk is DIRECTED to prepare Form 1A (Notice of Lawsuit and Request for Waiver
of Service of Summons) and Form 1B (Waiver of Service of Summons) for Defendants AHMED,
FLATT, MARTIN, MAUE, McADORY, MOORE, NIEPERT, and ROBINSON. The Clerk
shall forward those forms, USM-285 forms submitted by Plaintiff, and sufficient copies of the
complaint to the United States Marshal for service.

The United States Marshal is DIRECTED, pursuant to Rule 4(c)(2) of the Federal Rules of
Civil Procedure, to serve process on Defendants AHMED, FLATT, MARTIN, MAUE,
McADORY, MOORE, NIEPERT, and ROBINSON in the manner specified by Rule 4(d)(2) of
the Federal Rules of Civil Procedure. Process in this case shall consist of the complaint, applicable

forms 1A and 1B, and this Memorandum and Order. For purposes of computing the passage of time
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under Rule 4(d)(2), the Court and all parties will compute time as of the date it is mailed by the
Marshal, as noted on the USM-285 form.

With respect to former employees of Illinois Department of Corrections who no longer can
be found at the work address provided by Plaintiff, the Department of Corrections shall furnish the
Marshal with the Defendant’s last-known address upon issuance of a court order which states that
the information shall be used only for purposes of effectuating service (or for proof of service,
should a dispute arise) and any documentation of the address shall be retained only by the Marshal.
Address information obtained from the Illinois Department of Corrections pursuant to this order
shall not be maintained in the court file, nor disclosed by the Marshal.

The United States Marshal shall file returned waivers of service as well as any requests for
waivers of service that are returned as undelivered as soon as they are received. If a waiver of
service is not returned by a defendant within THIRTY (30) DAYS from the date of mailing the
request for waiver, the United States Marshal shall:

®  Request that the Clerk prepare a summons for that defendant who has not yet
returned a waiver of service; the Clerk shall then prepare such summons as

requested.

®  Personally serve process and a copy of this Order upon the defendant pursuant to
Rule 4 of the Federal Rules of Civil Procedure and 28 U.S.C. § 566(c).

° Within ten days after personal service is effected, the United States Marshal shall file
the return of service for the defendant, along with evidence of any attempts to secure
a waiver of service of process and of the costs subsequently incurred in effecting
service on said defendant. Said costs shall be enumerated on the USM-285 form and
shall include the costs incurred by the Marshal’s office for photocopying additional
copies of the summons and complaint and for preparing new USM-285 forms, if
required. Costs of service will be taxed against the personally served defendant in
accordance with the provisions of Federal Rule of Civil Procedure 4(d)(2) unless the
defendant shows good cause for such failure.

Plaintiff is ORDERED to serve upon each defendant or, if appearance has been entered by
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counsel, upon that attorney, a copy of every further pleading or other document submitted for
consideration by this Court. He shall include with the original paper to be filed with the Clerk of
the Court a certificate stating the date that a true and correct copy of any document was mailed to
defendant or his counsel. Any paper received by a district judge or magistrate judge which has not
been filed with the Clerk or which fails to include a certificate of service will be disregarded by the
Court.

Defendants are ORDERED to timely file an appropriate responsive pleading to the
complaint, and they shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(Q).

Pursuant to Local Rule 72.1(a)(2), this cause is REFERRED to a United States Magistrate
Judge for further pre-trial proceedings.

Further, this entire matter is hereby REFERRED to a United States Magistrate Judge for
disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636(c), should all the parties
consent to such a referral.

Plaintiff is under a continuing obligation to keep the Clerk and each opposing party informed
of any change in his whereabouts. This shall be done in writing and not later than seven (7) days
after a transfer or other change in address occurs.

IT ISSO ORDERED.

DATED: 8/14/07

s/ rf(? Dt rick fmﬁﬁll/
G. Patrick Murphy
Chief United States District Judge
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