
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF ILLINOIS

BOBBY FORD,

Plaintiff,

vs.

ROGER E. WALKER, JR., et al.,

Defendants.

)
)
)
)
)
)
)
)
)

CIVIL NO. 06-449-MJR

MEMORANDUM AND ORDER

REAGAN, District Judge:

Plaintiff, currently an inmate in the Pontiac Correctional Center, brings this action for

deprivations of his constitutional rights pursuant to 42 U.S.C. § 1983.  Plaintiff divides his complaint

into three separate claims, as discussed below.

This case is now before the Court for a preliminary review of the complaint pursuant to 28

U.S.C. § 1915A, which provides:

(a) Screening.– The court shall review, before docketing, if feasible or, in any event,
as soon as practicable after docketing, a complaint in a civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.
(b) Grounds for Dismissal.– On review, the court shall identify cognizable claims
or dismiss the complaint, or any portion of the complaint, if the complaint–

(1) is frivolous, malicious, or fails to state a claim on which relief
may be granted; or
(2) seeks monetary relief from a defendant who is immune from such
relief.

28 U.S.C. § 1915A.  An action or claim is frivolous if “it lacks an arguable basis either in law or in

fact.”  Neitzke v. Williams, 490 U.S. 319, 325 (1989).  Upon careful review of the complaint and any

supporting exhibits, the Court finds it appropriate to exercise its authority under § 1915A; portions



of this action are legally frivolous and thus subject to summary dismissal.

COUNT 1

Excessive Force

Plaintiff states that on October 7, 2005, at approximately 2:00 PM, he was assaulted by

Defendants Shirley and Kabat.  He explains that he was handcuffed, and they attacked him with a

lead chain, resulting in injuries to his back, ear and cheek.

The intentional use of excessive force by prison guards against an inmate without

penological justification constitutes cruel and unusual punishment in violation of the Eighth

Amendment and is actionable under Section 1983.  Hudson v. McMillian, 503 U.S. 1, 6-7 (1992);

DeWalt v. Carter, 224 F.3d 607, 619 (7th Cir. 2000).  “[W]henever prison officials stand accused of

using excessive physical force in violation of the Cruel and Unusual Punishments Clause, the core

judicial inquiry is . . . whether force was applied in a good-faith effort to maintain or restore

discipline, or maliciously and sadistically to cause harm.”  Hudson, 503 U.S. at 6-7.  An inmate

seeking damages for the use of excessive force need not establish serious bodily injury to make a

claim, but not “every malevolent touch by a prison guard gives rise to a federal cause of action. . . .

[the] prohibition of ‘cruel and unusual’ punishment necessarily excludes from constitutional

recognition de minimis uses of physical force, provided that the use of force is not of a sort

‘repugnant to the conscience of mankind.’”  Id. at 9-10; see also Outlaw v. Newkirk, 259 F.3d 833,

837-38 (7th Cir. 2001).

Applying these standards to the allegations in the complaint, the Court is unable to dismiss

this excessive force claim against Shirley and Kabat at this point in the litigation.

Medical Care

Plaintiff next states that he did not receive medical attention until the next shift began later



that afternoon.

A deliberate indifference claim requires both an objectively serious
risk of harm and a subjectively culpable state of mind.  Farmer v.
Brennan, 511 U.S. 825, 834 (1994); Greeno v. Daley, 414 F.3d 645,
653 (7th Cir. 2005).  A deliberate indifference claim premised upon
inadequate medical treatment requires, to satisfy the objective
element, a medical condition “that has been diagnosed by a physician
as mandating treatment or one that is so obvious that even a lay
person would perceive the need for a doctor’s attention.”  Greeno,
414 F.3d at 653.  The subjective component of a deliberate
indifference claim requires that the prison official knew of “a
substantial risk of harm to the inmate and disregarded the risk.”  Id.;
Farmer, 511 U.S. at 834. Mere medical malpractice or a
disagreement with a doctor’s medical judgment is not deliberate
indifference.  Estelle v. Gamble, 429 U.S. 97, 107 (1976); Greeno,
414 F.3d at 653; Estate of Cole by Pardue v. Fromm, 94 F.3d 254,
261 (7th Cir. 1996).  Still, a plaintiff’s receipt of some medical care
does not automatically defeat a claim of deliberate indifference if a
fact finder could infer the treatment was  “so blatantly inappropriate
as to evidence intentional mistreatment likely to seriously aggravate”
a medical condition.  Snipes v. DeTella, 95 F.3d 586, 592 (7th Cir.
1996) (citation omitted).

Edwards v. Snyder, 478 F.3d 827, 830-31 (7th Cir. 2007).

In this case, Plaintiff makes no allegation that any specific defendant acted with deliberate

indifference in not seeking immediate medical care for his cuts and abrasions.  Therefore, he has

failed to state a claim upon which relief may be granted, and this medical claim is dismissed from

this action with prejudice.

Due Process

A disciplinary ticket was issued out of this incident – Plaintiff was charged with disobeying

a direct order when he refused to go back into his cell.  He was found guilty and punished with three

months at C-grade, three months in segregation, and the revocation of one month of good conduct

credit.  He argues, only, that Defendants Grace and McBride did not conduct a fair hearing that led

to this punishment.



This claim is a challenge to disciplinary proceedings that resulted in the loss of good time

credit as well as time in disciplinary segregation.  However, the proper method for challenging the

revocation of good time credit is habeas corpus, but only after Plaintiff has exhausted his remedies

through the Illinois state courts.  See, e.g., Heck v. Humphrey, 512 U.S. 477, 480-81 (1994).  The

Illinois courts have recognized mandamus as an appropriate remedy to compel prison officials to

award sentence credit to a prisoner.  Taylor v. Franzen, 93 Ill.App.3d 758, 417 N.E.2d 242, 247,

aff'd on reh'g, 420 N.E.2d 1203 (Ill.App. 1981).  See also United States ex rel. Isaac v. Franzen, 531

F. Supp. 1086, 1091-94 (N.D. Ill. 1982).  The State of Illinois must first be afforded an opportunity,

in a mandamus action pursuant to 735 ILCS 5/14-101 et seq. to consider the merits of Plaintiff’s

claim.  Plaintiff must exhaust his state court remedies before bringing his claims to federal court.

Accordingly, Plaintiff has failed to state a claim upon which relief may be granted, and this due

process claim is dismissed from this action with prejudice.

COUNT 2

Excessive Force

Plaintiff’s second enumerated claim alleges that Defendant Wright slammed his steel key

on Plaintiff’s hand, which Plaintiff had stuck through the chuck hole in his cell door; this action

caused cut on Plaintiff’s finger.  Referring back to the standards set forth above in Count 1, the

Court is unable to dismiss this excessive force claim against Wright at this point in the litigation.

Due Process

Plaintiff received a disciplinary ticket from this incident; Defendant Wright charged Plaintiff

with assaulting him.  Plaintiff was found guilty and punished with six months reduction to C-grade,

six months in segregation, loss of six months of contact visitation, a transfer to a maximum-security

institution, and the revocation of six months of good conduct credit.



As explained above in Count 1, the proper method for challenging the revocation of good

time credit is habeas corpus, but only after Plaintiff has exhausted his remedies through the Illinois

state courts.  See, e.g., Heck, 512 U.S. at 480-81 (1994).  Accordingly, Plaintiff has failed to state

a claim upon which relief may be granted, and this due process claim against Wright, Cleland,

Evans, Grace, McBride, Walker, Benton and Suna is dismissed from this action with prejudice.

COUNT 3

Plaintiff’s final claim, against Benton, Walker and Suna, is that they unfairly revoked good

conduct credit based on incidents occurring on September 25, 2005, and October 28. 2005.  Once

again, the proper method for challenging the revocation of good time credit is habeas corpus, but

only after Plaintiff has exhausted his remedies through the Illinois state courts.  See, e.g., Heck, 512

U.S. at 480-81 (1994).  Accordingly, Plaintiff has failed to state a claim upon which relief may be

granted, and this due process claim is dismissed from this action with prejudice.

DISPOSITION

IT IS HEREBY ORDERED that all of Plaintiff’s claims related to medical care and

disciplinary actions are DISMISSED from this action with prejudice.

IT IS FURTHER ORDERED that Defendants BENTON, CLELAND, EVANS, GRACE,

McBRIDE, SUNA and WALKER are DISMISSED from this action with prejudice, as no claims

remain pending against them.

IT IS FURTHER ORDERED that Plaintiff shall complete and submit a USM-285 form

for Defendants KABAT, SHIRLEY and WRIGHT within THIRTY (30) DAYS of the date of

entry of this Memorandum and Order.  The Clerk is DIRECTED to send Plaintiff three (3) USM-

285 forms with Plaintiff’s copy of this Memorandum and Order.  Plaintiff is advised that service

will not be made on a defendant until Plaintiff submits a properly completed USM-285 form



for that defendant.

The Clerk is DIRECTED to prepare Form 1A (Notice of Lawsuit and Request for Waiver

of Service of Summons) and Form 1B (Waiver of Service of Summons) for Defendants KABAT,

SHIRLEY and WRIGHT.  The Clerk shall forward those forms, USM-285 forms submitted by

Plaintiff, and sufficient copies of the complaint to the United States Marshal for service.

The United States Marshal is DIRECTED, pursuant to Rule 4(c)(2) of the Federal Rules of

Civil Procedure, to serve process on Defendants KABAT, SHIRLEY and WRIGHT in the manner

specified by Rule 4(d)(2) of the Federal Rules of Civil Procedure.  Process in this case shall consist

of the complaint, applicable forms 1A and 1B, and this Memorandum and Order.  For purposes of

computing the passage of time under Rule 4(d)(2), the Court and all parties will compute time as of

the date it is mailed by the Marshal, as noted on the USM-285 form.

With respect to former employees of Illinois Department of Corrections who no longer can

be found at the work address provided by Plaintiff, the Department of Corrections shall furnish the

Marshal with the Defendant’s last-known address upon issuance of a court order which states that

the information shall be used only for purposes of effectuating service (or for proof of service,

should a dispute arise) and any documentation of the address shall be retained only by the Marshal.

Address information obtained from I.D.O.C. pursuant to this order shall not be maintained in the

court file, nor disclosed by the Marshal.

The United States Marshal shall file returned waivers of service as well as any requests for

waivers of service that are returned as undelivered as soon as they are received.  If a waiver of

service is not returned by a defendant within THIRTY (30) DAYS from the date of mailing the

request for waiver, the United States Marshal shall:

   ! Request that the Clerk prepare a summons for that defendant who has not yet
returned a waiver of service; the Clerk shall then prepare such summons as



requested.

   ! Personally serve process and a copy of this Order upon the defendant pursuant to
Rule 4 of the Federal Rules of Civil Procedure and 28 U.S.C. § 566(c).

   ! Within ten days after personal service is effected, the United States Marshal shall file
the return of service for the defendant, along with evidence of any attempts to secure
a waiver of service of process and of the costs subsequently incurred in effecting
service on said defendant.  Said costs shall be enumerated on the USM-285 form and
shall include the costs incurred by the Marshal’s office for photocopying additional
copies of the summons and complaint and for preparing new USM-285 forms, if
required.  Costs of service will be taxed against the personally served defendant in
accordance with the provisions of Federal Rule of Civil Procedure 4(d)(2) unless the
defendant shows good cause for such failure.

Plaintiff is ORDERED to serve upon defendant or, if appearance has been entered by

counsel, upon that attorney, a copy of every further pleading or other document submitted for

consideration by this Court.  He shall include with the original paper to be filed with the Clerk of

the Court a certificate stating the date that a true and correct copy of any document was mailed to

defendant or his counsel.  Any paper received by a district judge or magistrate judge which has not

been filed with the Clerk or which fails to include a certificate of service will be disregarded by the

Court.

Defendants are ORDERED to timely file an appropriate responsive pleading to the

complaint, and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this cause is REFERRED to a United States Magistrate

Judge for further pre-trial proceedings.

Further, this entire matter is hereby REFERRED to a United States Magistrate Judge for

disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636(c), should all the parties

consent to such a referral.

Plaintiff is under a continuing obligation to keep the Clerk and each opposing party informed

of any change in his whereabouts.  This shall be done in writing and not later than seven (7) days



after a transfer or other change in address occurs.

IT IS SO ORDERED.

DATED this 1st day of August, 2007.

s/ Michael J. Reagan                  
MICHAEL J. REAGAN
United States District Judge


