
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF ILLINOIS

CHRISTOPHER T. PHELPS,

Plaintiff,

vs.

GARY TYNER, et al.,

Defendants.

)
)
)
)
)
)
)
)
)

CIVIL NO. 07-cv-289-MJR

MEMORANDUM AND ORDER

REAGAN, District Judge:

Plaintiff, currently an inmate in the Stateville Correctional Center, brings this action for

deprivations of his constitutional rights pursuant to 42 U.S.C. § 1983.  In his complaint, Plaintiff sets

forth five claims.  To facilitate the orderly management of future proceedings in this case, and in

accordance with the objectives of Federal Rules of Civil Procedure 8(f) and 10(b), the Court finds

it appropriate to separate these claims into numbered counts, as shown below.  The parties and the

Court will use these designations in all future pleadings and orders, unless otherwise directed by a

judicial officer of this Court.  The designation of these counts does not constitute an opinion as to

their merit.

COUNT 1: Against Defendants Crites, Graft, Pinkerton and Beasley, for use of excessive
force (¶¶ 1- 27).

COUNT 2: Against Defendant Tyner for failure to take disciplinary action against his
staff (¶¶ 28-29).

COUNT 3: Against unspecified defendants for denial of due process (¶¶ 30-32).

COUNT 4: Against Defendant Broeking for legal malpractice (¶¶ 33-45).



COUNT 5: Against Defendant Doe for denial of medical care (¶¶ 46-54).

This case is now before the Court for a preliminary review of the complaint pursuant to 28 U.S.C.

§ 1915A, which provides:

(a) Screening.– The court shall review, before docketing, if feasible or, in any event,
as soon as practicable after docketing, a complaint in a civil action in which a
prisoner seeks redress from a governmental entity or officer or employee of a
governmental entity.
(b) Grounds for Dismissal.– On review, the court shall identify cognizable claims
or dismiss the complaint, or any portion of the complaint, if the complaint–

(1) is frivolous, malicious, or fails to state a claim on which relief
may be granted; or
(2) seeks monetary relief from a defendant who is immune from such
relief.

28 U.S.C. § 1915A.  An action or claim is frivolous if “it lacks an arguable basis either in law or in

fact.”  Neitzke v. Williams, 490 U.S. 319, 325 (1989). Upon careful review of the complaint and any

supporting exhibits, the Court finds it appropriate to exercise its authority under § 1915A; portions

of this action are subject to summary dismissal.

COUNT 1

Plaintiff states that on February 6, 21006, while in the Williamson County Jail, he was

assaulted without justification by Defendants Crite, Graft, Pinkerton and Beasley.

The intentional use of excessive force by prison guards against an inmate without

penological justification constitutes cruel and unusual punishment in violation of the Eighth

Amendment and is actionable under Section 1983.  Hudson v. McMillian, 503 U.S. 1, 6-7 (1992);

DeWalt v. Carter, 224 F.3d 607, 619 (7th Cir. 2000).  “[W]henever prison officials stand accused of

using excessive physical force in violation of the Cruel and Unusual Punishments Clause, the core

judicial inquiry is . . . whether force was applied in a good-faith effort to maintain or restore

discipline, or maliciously and sadistically to cause harm.”  Hudson, 503 U.S. at 6-7.

Applying these standards to the allegations in the complaint, the Court is unable to dismiss



any portion of Count 1 at this time.

COUNT 2

Plaintiff next alleges that Defendant Tyner has been made aware of abusive conduct by his

staff in the past, yet Tyner has done nothing to discipline staff members for mistreating inmates.

“The doctrine of respondeat superior does not apply to § 1983 actions; thus to be held

individually liable, a defendant must be ‘personally responsible for the deprivation of a

constitutional right.’ ”  Sanville v. McCaughtry, 266 F.3d 724, 740 (7th Cir. 2001), quoting  Chavez

v. Ill. State Police, 251 F.3d 612, 651 (7th Cir. 2001).  See also Monell v. Department of Social

Services, 436 U.S. 658 (1978); Eades v. Thompson, 823 F.2d 1055, 1063 (7th Cir. 1987);  Wolf-Lillie

v. Sonquist, 699 F.2d 864, 869 (7th Cir. 1983); Duncan v. Duckworth, 644 F.2d 653, 655-56 (7th Cir.

1981).

Therefore, Tyner cannot be held personally responsible for actions undertaken by others.

Furthermore, Plaintiff’s allegations against Tyner suggest, at best, a claim of negligence, but a

defendant can never be held liable under § 1983 for negligence.  Daniels v. Williams, 474 U.S. 327,

328 (1986); Zarnes v. Rhodes, 64 F.3d 285, 290 (7th Cir. 1995).  Accordingly, Count 2 is dismissed

from this action.

COUNT 3

After the alleged assault on February 6, Plaintiff states that he was not allowed to use a

telephone for three weeks.  He also states that he submitted several grievances requesting to speak

with an investigative officer, but his grievances and requests were ignored.  However, “a state’s

inmate grievance procedures do not give rise to a liberty interest protected by the due process

clause.”  Antonelli v. Sheahan, 81 F.3d 1422, 1430 (7th Cir. 1995).  The Constitution requires no

procedure at all, and the failure of prison officials to follow their own procedures does not, of itself,



violate the Constitution.  Maust v. Headley, 959 F.2d 644, 648 (7th Cir. 1992); Shango v. Jurich, 681

F.2d 1091 (7th Cir. 1982).  Furthermore, Plaintiff has no constitutional right to receive a response

to his grievances and requests.  Accordingly, Count 3 is dismissed from this action.

COUNT 4

On February 13, Plaintiff’s public defender, Defendant Broeking, visited him at the jail.

Plaintiff asked him to take photos of his injuries, but Broeking refused.  He claims that Broeking

also would not attempt to retrieve copies of the security tape that would provide evidence of the

assault on Plaintiff.  Broeking allegedly stated that such tasks were not his job.

In Polk County v. Dodson, 454 U.S. 312 (1981), the Supreme Court held that a court-

appointed attorney, even if employed by the state, may not be sued under 42 U.S.C. § 1983 for legal

malpractice, because such an attorney does not act “under color of state law.”  Id. at 324-25.  See

also Sceifers v. Trigg, 46 F.3d 701, 704 (7th Cir. 1995).  Plaintiff’s malpractice claim against

Defendant is therefore legally frivolous as a federal civil rights claim.  Legal malpractice claims

belong in state court; this Court expresses no opinion on the merits of such a claim.  Count 4 is now

dismissed from this action.

COUNT 5

Plaintiff states that after the February 6 assault, he was examined by the jail doctor,

Defendant Doe.  According to Plaintiff, he suffered lacerations to his face and scalp, as well as

bruises and abrasions to his arms, torso, neck, leg, face and head.  Plaintiff states that Doe examined

some of his injuries but not others, and that Doe failed to provide him with any medical treatment.

Further, Plaintiff advised Doe of a past eye injury, for which he had a follow-up appointment in

March.  He claims that he was not allowed to go to that appointment.

[F]or a pretrial detainee to establish a deprivation of his due process right to adequate
medical care, he must demonstrate that a government official acted with deliberate



indifference to his objectively serious medical needs.  See Qian, 168 F.3d at 955.
This inquiry includes an objective and subjective component.  The objective aspect
of the inquiry concerns the pretrial detainee's medical condition; it must be an injury
that is, “objectively, sufficiently serious.”  Farmer v. Brennan, 511 U.S. 825, 834,
114 S.Ct. 1970, 128 L.Ed.2d 811 (1994) (internal quotations omitted); see also
Henderson v. Sheahan, 196 F.3d 839, 845 (7th Cir. 1999). “A ‘serious’ medical need
is one that has been diagnosed by a physician as mandating treatment or one that is
so obvious that even a lay person would easily recognize the necessity for a doctor's
attention.”  Gutierrez v. Peters, 111 F.3d 1364, 1371 (7th Cir. 1997).

Even if the plaintiff satisfies this objective component, he also must tender sufficient
evidence to meet the subjective prong of this inquiry. In particular, the plaintiff must
establish that the relevant official had “a sufficiently culpable state of mind[,] ...
deliberate indifference to [the detainee’s] health or safety.”  Farmer, 511 U.S. at 834,
114 S.Ct. 1970. Evidence that the official acted negligently is insufficient to prove
deliberate indifference.  See Payne, 161 F.3d at 1040.  Rather, as we have noted, “
‘deliberate indifference’ is simply a synonym for intentional or reckless conduct, and
that ‘reckless’ describes conduct so dangerous that the deliberate nature of the
defendant’s actions can be inferred.”  Qian, 168 F.3d at 955.  Consequently, to
establish deliberate indifference, the plaintiff must proffer evidence “demonstrating
that the defendants were aware of a substantial risk of serious injury to the detainee
but nevertheless failed to take appropriate steps to protect him from a known
danger.”  Payne, 161 F.3d at 1041.  Simply put, an official “must both be aware of
facts from which the inference could be drawn that a substantial risk of serious harm
exists, and he must also draw the inference.”  Higgins, 178 F.3d at 510.  Even if he
recognizes the substantial risk, an official is free from liability if he “responded
reasonably to the risk, even if the harm ultimately was not averted.”  Farmer, 511
U.S. at 843, 114 S.Ct. 1970.

Jackson v. Illinois Medi-Car, Inc., 300 F.3d 760, 764-65 (7th Cir. 2002).

In this case, the allegations in the complaint do not suggest that Doe acted with deliberate

indifference in examining Plaintiff’s injuries from the assault.  Furthermore, the facts alleged do not

indicate that anyone acted with deliberate indifference in failing to take Plaintiff to the eye doctor

several weeks later.  Therefore, Plaintiff has failed to state a claim upon which relief may be granted,

and Count 5 is dismissed from this action.

MOTION TO APPOINT COUNSEL (DOC. 5)

Also before the Court is Plaintiff’s motion for appointment of counsel.  The determination

whether to appoint counsel is to be made by considering whether Plaintiff is competent to represent



himself given the complexity of the case, and if he is not, whether the presence of counsel would

make a difference in the outcome of his lawsuit.  Greeno v. Daley, 414 F.3d 645, 658 (7th Cir.

2005)(citing Farmer v. Haas, 990 F.2d 319, 322 (7th Cir. 1993)).   

Applying these standards to the instant case, the Court finds that appointment of counsel is

not warranted at this time.  Accordingly, Plaintiff’s motion for appointment of counsel is DENIED.

DISPOSITION

IT IS HEREBY ORDERED that COUNT 2, COUNT 3, COUNT 4 and COUNT 5 are

DISMISSED from this action with prejudice.  Plaintiff is advised that the dismissal of these claims

will count as one of his three allotted “strikes” under the provisions of 28 U.S.C. § 1915(g).  See

George v. Smith, — F.3d —, 2007 WL 3307028 (7th Cir. Nov. 9, 2007).

IT IS FURTHER ORDERED that DEFENDANTS TYNER, BROEKING and DOE are

DISMISSED from this action with prejudice.

The Clerk is DIRECTED to prepare Form 1A (Notice of Lawsuit and Request for Waiver

of Service of Summons) and Form 1B (Waiver of Service of Summons) for Defendants CRITES,

GRAFT, PINKERTON and BEASLEY.  The Clerk shall forward those forms, USM-285 forms

submitted by Plaintiff, and sufficient copies of the complaint to the United States Marshal for

service.

The United States Marshal is DIRECTED, pursuant to Rule 4(c)(2) of the Federal Rules of

Civil Procedure, to serve process on Defendants CRITES, GRAFT, PINKERTON and BEASLEY

in the manner specified by Rule 4(d)(2) of the Federal Rules of Civil Procedure.  Process in this case

shall consist of the complaint, applicable forms 1A and 1B, and this Memorandum and Order.  For

purposes of computing the passage of time under Rule 4(d)(2), the Court and all parties will compute

time as of the date it is mailed by the Marshal, as noted on the USM-285 form.



With respect to former employees of Illinois Department of Corrections who no longer can

be found at the work address provided by Plaintiff, the Department of Corrections shall furnish the

Marshal with the Defendant’s last-known address upon issuance of a court order which states that

the information shall be used only for purposes of effectuating service (or for proof of service,

should a dispute arise) and any documentation of the address shall be retained only by the Marshal.

Address information obtained from I.D.O.C. pursuant to this order shall not be maintained in the

court file, nor disclosed by the Marshal.

The United States Marshal shall file returned waivers of service as well as any requests for

waivers of service that are returned as undelivered as soon as they are received.  If a waiver of

service is not returned by a defendant within THIRTY (30) DAYS from the date of mailing the

request for waiver, the United States Marshal shall:

   ! Request that the Clerk prepare a summons for that defendant who has not yet
returned a waiver of service; the Clerk shall then prepare such summons as
requested.

   ! Personally serve process and a copy of this Order upon the defendant pursuant to
Rule 4 of the Federal Rules of Civil Procedure and 28 U.S.C. § 566(c).

   ! Within ten days after personal service is effected, the United States Marshal shall file
the return of service for the defendant, along with evidence of any attempts to secure
a waiver of service of process and of the costs subsequently incurred in effecting
service on said defendant.  Said costs shall be enumerated on the USM-285 form and
shall include the costs incurred by the Marshal’s office for photocopying additional
copies of the summons and complaint and for preparing new USM-285 forms, if
required.  Costs of service will be taxed against the personally served defendant in
accordance with the provisions of Federal Rule of Civil Procedure 4(d)(2) unless the
defendant shows good cause for such failure.

Plaintiff is ORDERED to serve upon defendant or, if appearance has been entered by

counsel, upon that attorney, a copy of every further pleading or other document submitted for

consideration by this Court.  He shall include with the original paper to be filed with the Clerk of

the Court a certificate stating the date that a true and correct copy of any document was mailed to



defendant or his counsel.  Any paper received by a district judge or magistrate judge which has not

been filed with the Clerk or which fails to include a certificate of service will be disregarded by the

Court.

Defendants are ORDERED to timely file an appropriate responsive pleading to the

complaint, and shall not waive filing a reply pursuant to 42 U.S.C. § 1997e(g).

Pursuant to Local Rule 72.1(a)(2), this cause is REFERRED to a United States Magistrate

Judge for further pre-trial proceedings.

Further, this entire matter is hereby REFERRED to a United States Magistrate Judge for

disposition, as contemplated by Local Rule 72.2(b)(2) and 28 U.S.C. § 636(c), should all the parties

consent to such a referral.

Plaintiff is under a continuing obligation to keep the Clerk and each opposing party informed

of any change in his whereabouts.  This shall be done in writing and not later than seven (7) days

after a transfer or other change in address occurs.

IT IS SO ORDERED.

DATED this 22nd day of February, 2007.

s/ Michael J. Reagan                  
MICHAEL J. REAGAN
United States District Judge


