IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

FLORA A. BARKER, et al.,
Plaintiffs,
Case No. 3:10-cv-00048-DRH-DGW

V.

INTERNATIONAL FLAVORS &
FRAGRANCES, INC,, etal.,

N N N N N N N N N

Defendants.
PROTECTIVE ORDER
Pending before the Court is the parties Stipulated Motion for Protective Order (Doc. 42),
filed on August 23, 2010. In accordance with Federal Rule of Civil Procedure 26(c), the Court
finds there is a good cause to enter an order protecting the parties’ confidential information.
Wherefore, the Court hereby GRANTS the parties’ Stipulated Motion for Protective Order, as
modified by the Court. The parties are reminded that should any disputes arise regarding the
scope or application of this protective order, they are required to contact the Court before filing a
motion.
THEREFORE, IT IS HEREBY ORDERED:
1. As used in this Order, “Confidential Information” shall mean and refer to the
following:
A. Confidential formulas for the products created, manufactured, and sold by
IFF and BBA, including the ingredients of the butter flavors at issue in this

case;



B. Testing performed by IFF and BBA, in particular, quality control testing
examining the contents of the ingredients for the butter flavors at issue in
this case;

C. Purchase orders, sales orders, and invoices related to the purchase of raw
materials for the butter flavors at issue in this case;

D. Pricing information for the butter flavors sold by IFF and BBA to its
customers;

E. Blueprints, drawings, and photos of the equipment used by IFF and BBA
in the manufacture of the butter flavors at issue in this case;

F. Personal health information related to employees who worked with IFF
and BBA butter flavors; and

G. Research and studies funded by IFF on the respiratory health of its
employees.

2. Any Producing Party, person or entity (“Producing Party”) may designate as
“Confidential” any document produced for inspection and copying, or any other document made
a part of the record in this action, or any part thereof, or any information discussed, by labeling
said document or information, or any part thereof, with the words “Confidential,” “Proprietary,”
“Subject to Protective Order” or other words to that effect (“Confidential Information”). Except
as may otherwise be provided by further order of the Court or stipulation of the Producing Party,
documents designated as confidential, as well as the information contained therein, and extracts
and summaries thereof, shall be used for no purpose other than prosecuting or defending this

action and shall be disclosed only to the persons identified in Paragraph 3 below.



2. Access and use of any Confidential Information shall be limited to: (a) the Court,
the Court’s support staff and any Court-appointed mediators, arbitrators or expert witnesses; (b)
the parties and their officers, employees and agents who are providing assistance to counsel in
this action (including in-house counsel participating in the defense of this action), including any
persons joined as parties in the future; (c) the parties’ attorneys of record and those attorneys’
associates, assistants, employees, and vendors; (d) consultants, technical experts, expert
witnesses, potential fact witnesses and agents involved in the preparation of this action; (e)
insurers or representatives of the parties; and (f) court reporters, their transcribers, assistants, and
employees.

3. In producing files and records for inspection, no marking need be made by the
Producing Party in advance of the inspection. For purposes of the inspection, all documents
produced shall be considered as marked “Confidential.” Thereafter, upon the inspecting party’s
selection of specified documents for copying, the Producing Party shall mark the confidential
documents in accordance with Paragraph 2 of this Protective Order.

4, Counsel may make copies of the confidential documents for experts or
consultants, provided counsel first obtains the written agreement of each expert or consultant to
be bound by the terms of this Protective Order. The requirement of obtaining such written
agreement shall be satisfied by having each expert or consultant read, acknowledge and agree in
writing to be bound by this protective order (in the form of the affidavit attached hereto as
Attachment A). A file of all such written acknowledgments shall be maintained by the party’s
counsel. By signing the affidavit and agreeing to be bound by this protective order, each expert
or consultant submits himself or herself to the jurisdiction of this Court for purposes of the

enforcement of this Protective Order.



5. In addition to experts and consultants as discussed above, no other person (other
than the Court and persons described in paragraph 2(c) and (f) above) shall have access to
Confidential Information without having first read, acknowledged and agreed in writing to be
bound by this protective order (in the form of the affidavit attached hereto as Attachment A).
This includes any potential fact witnesses who are shown, told or provided any Confidential
Information. A file of all such written acknowledgments shall be maintained by the party
obtaining them, and shall be produced upon the request of a Producing Party who reasonably
believes its Confidential Information may have been improperly disclosed.

6. Individuals or entities permitted access to Confidential Information are hereby
ordered not to show, convey or reproduce any information or documents so designated, or parts
thereof, or copies thereof, or any matters or information contained therein, or any extracts or
summaries thereof, to any individual or to any entity who is not authorized to have access to said
documents under the provisions of this Order.

7. Each person given access to Confidential Information shall segregate such
material, keep it secure, treat it confidential, and take all reasonable actions necessary to preserve
the confidentiality of the information and ensure that access is limited to the persons and for the
use authorized under this Protective Order.

8. If any party files with the Court a document designated as subject to the
provisions of this protective order, or if any party submits to the Court a brief referring to any
such document or any Confidential Information, the Clerk shall keep such document or
information under seal and shall make it available only to the Court and persons authorized by
the terms of this protective order to have access thereto. The person filing any such Confidential

Information shall be responsible for designating to the clerk that it is subject to this protective



order and is to be kept under seal. At the conclusion of this case, including any appeals, such
Confidential Information which has been filed with the Court under seal shall be returned to the
party filing the document.

0. Written material constituting or revealing Confidential Information shall be filed
with the clerk in sealed envelopes or other sealed containers on which shall be endorsed the title
of this action, an indication of the nature of its contents, the word “CONFIDENTIAL” and a
statement substantially in the following form:

CONFIDENTIAL
SUBJECT TO PROTECTIVE ORDER
IN CASE NO. 3:10-CV-00048-DRH-DGW

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS
EAST ST. LOUIS DIVISION

10. If a deponent refuses to agree to the non-disclosure provisions of this Order,
disclosure of Confidential Information during the deposition shall not constitute a waiver of
confidentiality. Under such circumstances, the witness shall sign the original deposition
transcript in the presence of the court reporter and no copy of the transcript or exhibits containing
Confidential Information shall be given to the deponent.

11.  Any party may designate any portion of a deposition, interrogatory answer or any
other pleading or submission “confidential” as defined in this protective order. The transcript of
any such deposition shall also be prominently marked on the cover with the words “Contains
Confidential Information and is Subject to a Stipulated Confidentiality and Protective Order,” or
other words to that effect. Depositions or portions of depositions may be designated as
confidential within 30 days after receipt of the deposition transcript. Material so designated shall

be subject to the same confidentiality and notice requirements as documents designated pursuant



to the above paragraphs, and shall be filed under seal. The entire deposition, set of interrogatory
answers or pleading may be filed under seal for the convenience of the parties, but only the
designated portions shall be deemed subject to the confidentiality and notice requirements.

12. Should any Confidential Information be inadvertently disclosed to any person not
allowed access under the terms and provisions of this order, then the disclosing party, promptly
upon becoming aware of such disclosure, shall (a) identify such person to the Producing Party;
(b) inform such person of all the provisions of this order; (c) request that such person sign the
affidavit in the form attached hereto as Attachment A and provide the signed affidavit to the
Producing Party; and (d) use its best efforts to retrieve all Confidential Information that the
person was not authorized to receive.

13. Counsel for any party shall have the right to exclude from depositions any person
(other than the deponent and the reporter and any videographer), who is not allowed access by
this order to Confidential Information. Such right to exclude shall be applicable only during
those periods of examination or testimony discussing, disclosing or directed to Confidential
Information.

14.  Any party or interested member of the public may challenge the propriety of the
designation of a given document or information as Confidential Information. If any party or
interested member of the public elects to challenge the designation of confidentiality of any
document or information pursuant to this protective order, the challenging party shall notify the
Producing Party of its challenge in writing. Within ten (10) business days of the receipt of such
written notice, the Producing Party may either voluntarily remove the challenged designation or
advise the challenging party that it will not remove the designation. If the parties cannot resolve

such dispute among themselves, the challenging party or parties may seek appropriate relief from



the Court. If such a motion is made, the Producing Party shall have the burden to establish that
the designation is proper. All documents, testimony or other materials designated by the
Producing Party as Confidential Information, however, shall retain their status as confidential
until such time as the Court enters an order otherwise and the time for taking an interlocutory
appeal from such order has expired. In the event an interlocutory appeal is timely filed, the
testimony or other information designated as Confidential Information shall retain their status as
confidential until a ruling from the court of appeals.

15. Nothing herein shall restrict a recipient, for use in connection with this action,
from making working copies, abstracts, digests and analyses of Confidential Information or from
preparing documents for filing disclosing such information. However, all such working copies,
abstracts, digests, analyses and/or filings shall be deemed to have the same level of protection
under the terms of this order as the originating Confidential Information. Further, nothing herein
shall restrict an authorized recipient from converting or translating Confidential Information into
electronic or machine-readable form for incorporation into a data retrieval system used in
connection with this action, provided that use of and access to such converted information, in
whatever form stored or reproduced, shall be subject to the same terms and restrictions provided
in this order as is the original Confidential Information.

16. In the event that a document as to which a privilege from production or disclosure
is claimed (including but not limited to attorney-client privilege and/or the work product
doctrine) is inadvertently disclosed during document inspection and/or copying, such inadvertent
disclosure shall not constitute a waiver of any privilege with respect to such document or any
other documents, and such document (and all copies made thereof) will be promptly returned to

the Producing Party upon demand.



17. Production of documents on which there are notations indicating that they were
carbon copied or otherwise transmitted to in-house or outside attorneys or claim representatives
does not constitute a waiver of the attorney-client privilege or work product immunity as to: (A)
any other documents or communications; or (B) any communications with any attorneys.

18. In the event any entity, person or party bound by this order having possession,
custody or control of any Confidential Information receives a subpoena, other process or court
order to produce such Confidential Information in any case, proceeding or forum, such entity,
person or party shall timely notify the attorneys of record of the Producing Party herein (or the
Producing Party itself if not represented by counsel), and shall timely furnish such attorneys or
party with a copy of said subpoena, other process or order. The Producing Party shall have the
burden of opposing such subpoena, process or order if it wishes to prevent disclosure of the
Confidential Information. The Confidential Information will be maintained and not disclosed
until after any final judgment by a court of competent jurisdiction, including appeals, on any
motion to quash or for protective order that is filed.

19. Before any Producing Party or recipient seeks this Court’s assistance concerning
any dispute regarding any provision in this order, it shall first confer in good faith with any
opposing or Producing Party to attempt to resolve the dispute. All attorneys will be held to a
high standard of professionalism attempting to resolve any disputes arising under this order
before seeking the assistance of this Court.

20. The provisions of this Order shall govern discovery and all pretrial, trial, and
post-trial proceedings related to this action.

21. In the event that any Confidential Information is used in any Court proceeding in

this action, it shall not necessarily lose its confidential status through such use. Counsel



intending to use Confidential Information at trial or any proceeding shall give the Producing
Party written notice at least 21 days in advance of such use so that the Producing Party may take
appropriate steps to safeguard the Confidential Information.

22.  This Order is entered for the purpose of facilitating the exchange of documents
and other materials without involving the Court unnecessarily in the process. Nothing in this
Order, nor the production of any document or other materials under the terms of this Order, nor
any proceedings pursuant to this order shall be deemed: (a) to have the effect of an admission or
waiver by any party or third party; (b) to alter the confidentiality or non-confidentiality of any
such document or other material; or (c) to alter any existing obligation of any party or third party.

23. The entry of this Protective Order shall not:

@) constitute a waiver of any party’s right to seek at a future time relief from the
Court from any or all provisions of this Protective Order, including the right to seek an order
granting access to specific documents designated as “Confidential” to specific individuals, or for
an order allowing certain documents designated as “Confidential” to be used or disclosed in a
manner contrary to that authorized herein;

(b) be construed as an admission or agreement that any material designated as
confidential does in fact contain Confidential Information or otherwise is entitled to any
protective relief whatsoever; or

(c) constitute a waiver of any party’s rights to claim in this lawsuit or hereafter that
any documents are privileged or otherwise undiscoverable.

24. At the conclusion of this case and all other cases involving products that contain
diacetyl and that involve the Producing Party (which shall be upon entry of a final judgment in

the last of any proceeding under the case number regardless of whether an appeal is taken by any



party), all Confidential Information produced by any party and designated as subject to this
Order, and whether or not filed or identified as an exhibit in this proceeding, including all copies,
extracts and summaries thereof, shall be returned upon request to the Producing Party within
thirty (30) days after such request is made, unless the Court otherwise orders pursuant to the
filing of an appropriate motion. One copy of the returned documents shall be maintained by the
Producing Party or the Producing Party’s counsel. Attorney work product containing
Confidential Information may be destroyed instead of being returned to the Producing Party,
provided that counsel certifies in writing no later than 30 days after the request of the Producing
Party that such destruction has occurred.

DATED: September 14, 2010

s| Donald G, Willoerson

DONALD G. WILKERSON
United States Magistrate Judge
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ATTACHMENT A
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS
EAST ST. LOUIS DIVISION

FLORA A. BARKER, et al.
Plaintiffs,

V. No. 3:10-cv-00048-DRH-DGW

INTERNATIONAL FLAVORS &

FRAGRANCES, INC., BUSH BOAKE
ALLEN, INC.

N N N N N N N N N N N

Defendants.

AFFIDAVIT OF

STATE OF )
) SS
County of )

I, , being of lawful age and capacity, being first duly sworn, and

based on first-hand personal knowledge, state:

1. I live at
2. I am employed as (state position and employer)
3. I have read the protective order that has been entered in this case, and a copy of it

has been given to me.

4, I understand the provisions of this order, and agree to comply with and to be
bound by its provisions.

5. I submit to the jurisdiction of the United States District Court, Southern District of
Illinois, East St. Louis Division, and the state and federal courts of the locations from which

confidential documents were produced, for any proceedings with respect to the protective order
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and agree to be subject to the judgment of such courts with respect to issues related to the
protective order.
6. I declare under penalty of perjury that the foregoing is true and correct.

Further Affiant sayeth naught.

Subscribed and Sworn to and subscribed before me,

This the day of , 200

Notary Public

My Commission Expires:

13



